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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of

N N’ N

RUTHWERTHEI M SM TH

Appear ances:

For Appellant: Edgar R. Morris
Certified Public Accountant

For Respondent: W I bur 7, Lavelle '
Associ ate Tax Counse

OPI NI ON

This appeal is made pursuant to section 18594 of
the Revenue and Taxation Code from the action of the Franchise
Tax Board on the protest of Ruth Wertheim Smth against a
proposed assessnment of additional personal i Ncone tax in the
amount of $1,311.82 for the year 1956.

The issue presented in this appeal is whether
respondent properly assessed interest on appellant's 1956.
tax liability,

On her federal and state returns for 1956, appellant
claimed a net fire loss deduction in the anount of $23,028.
The Internal Revenue Service disallowed the entire | oss.

Based upon the action of the Internal Revenue
Service, respondent Franchise Tax Board issued a notice' of
proposed assessnent on June 27, 1961, simlarly disallowng
the deduction clained, On August 25, 1961, appellant's -
representative filed a protest, alleging that the Interna
Revenue, Service.contemplated al lowing a part of the deduction;
but that appellant was in Europe and the settlenent was'not

-202:

s



Appealof Ruth Wertheim Sm th

-yet final. The representative said that upon her return -
appel l ant would report "any change in her tax return,
reconpute her tax liability, and pay any deficiency."

During the next two years, respondent:wote to
appel lant's representative eight times regarding the proposed
.settlement. The fifth letter led to the only reply, which
indicated that the matter was not settled. In the absence
of any response to further inquiries', appellant's protest was
deni ed on June 21, 1963. Respondent issued & notice of action
affirmng tax in the amount of $1,311.82, plus interest of
$486. 69, conputed fromthe due date of the 1956 return to the
then current date.

On July 20, -1963, appellant filed this appeal,
attaching a copy of an offer to the Internal Revenue Service,
which stated that, subject to acceptance by the Commis-
sioner of Internal Revenue, $7,971.62 was deductible as a
fire loss for 1956. This document was signed by appel | ant
and was dated Septenber 8, 1961

On November 8, 1963, after requesting and receiving
notice from appellant that the Comm ssioner of Internal’
Revenue had accepted the offer, respondent sent to appellant's
representative a proposed stipulation to adjust the state tax
accordingly, with interest, and to 'dismss this appeal.

In a reply brief in this appeal, dated Decenber 28,

1964, appellant's representative stated that appellant was
very ill and did not recall receiving the proposed stipulation.
Thereafter, on January 8, 1965, respondent sent a copy of the
proposed stipulation to appellant's representative, request-

ing its execution and return together with payment of the tax
plus interest to the' date of payment. The stipulation was
not returned nor was payment made,

"Appel  ant and respondent have agreed that the amount
of the fire loss deductible for 1956 is $7,971.62, It is
argued by appellant, however, that interest to the current
date is not due since as early as August 25, 1961, when she
‘f£iled her original protest, she provided all the information
necessary to reach a settlenent. Appellant contends the
del ay has been the fault of, respondent.
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A review of alIl the events |eading to the present
stage of this matter does not indicate that the delay in
payment was respondent's fault. |t appears to have been
understood at ail times that determnation of the state tax
liability was to be deferred pending the outcone' of the federal.
dispute. Appellant's protest of august 25, 1961, far from
calling for imediate action, suggested deferral. Thereafter,
appel lant was remiss in failing to keep respondent inforned -
of progress in the federal matter. Appellant, noreover,
could have paid the tax at any tine to 'stop the running of
interest, wthout jeopardizing her right to a refund.

‘In any event, there is no escape from the clear and
‘mandatory provisions of the law.  Section 8880of the Revenue
and Taxation Code provides that "Interest upon the anount
_assessed as a deficiency shall be assessed, collected and
paid in the same nmanner as the tax at the rate of 6percent
per year fromthe date prescribed for the payment of the tax
until the date the tax is paid."

- —— — o—

Pursuant to the views expressed in the opinion of
the board:on file in this proceeding, and good cause appear-
ing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
tosecti on 1859%50ft he Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protest of Ruth
. - Wertheim Smth against a proposed assessnent of additional
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personal incone tax in the amount of $1,311.82 for the year

1956 be nodified by allowi ng a casualty |oss deduction in

t he amount of $7,,971.62 and reconputing the tax accordingly.

In ail other respects, the action of the Franchise Tax Board
I S sustained.

Done at Sacranent o , California, this 3d day
o f August , 1965, by the State Board of Equalization.
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